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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON D (' 20554

IN REPLY REFER TO:

June 11 109

Hon. Joseph Chachkin

Federal Communications Commission
2000 L Street, N.'W

Room 226

Washington, D.C. 20554

Re:  Rainbow Broadcasting Company. GC Docket No 95-172
Dear Judge Chachkin:

Pursuant to your honor’s order in the referenced proceeding (Order, FCC 96M-94.,
released May 6. 1996). the Separate Trial Staft (STS) hereby transmits with this letter ten
(10) joint hearing exhibits that have been agreed to by all the parties to the proceeding. i.¢.,
Rainbow Broadcasting Company, Rainbow Broadcasting, Ltd.. Press Broadcasting Company,
Inc. and the STS. The joint hearing exhibits consist of 'Stipulations of Fact" (Joint Hearing
Exhibit No. 1) and nine (9) documents, all of which are relevant and admissible under the
designated issues. Although the STS has no evidentiary burdens in this proceeding, in the
interests of expediting the admission of other evidence and expediting the hearing, we
initiated discussions with the other parties for the purpose of stipulating to undisputed facts
and agreeing to the admission of relevant documents into the hearing record. The attached
documents are the results of those discussions  Thank vou

Sincerely .

David Silberman
Stewart A. Block
Separate Trial Staff

Attachments
ce (w/ attachments): Bruce A. Eisen, Esquire

Margot Polivy, Esquire
Harry F. Cole. Esquire
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C 20554

In re Applications of

GC Docket No. 95-172

File No. BMPCT-910625KP
File No. BMPCT-910125KE
File No. BMPCT-911129KT

RAINBOW BROADCASTING COMPANY

For an extension of time to construct

e e e e e e

and

For an Assignment of its Construction Permit
for Station WRBW(TV), Orlando Florida

To: Honorable Joseph Chachkin
Administrative Law Judge

STIPULATIONS OF FACT

Rainbow Broadcasting Company ("'RBC": Rainbow Broadcasting, Ltd., Press
Broadcasting Company. Inc. ("Press”). and the Separate Trial Staff. the parties to the captioned
proceeding, hereby stipulate that the following facts are true and accurate.

l. RBC filed its application for a construction permit for a new television station on
Channel 65 in Orlando. Florida on September 9 1952

2. The Commission granted RBC < apphication m 1984 following a comparative
proceeding with two other applicants. Metro Broadcasring. Inc.. 99 FCC 2d 688 (Rev. Bd.
1984). review denied, FCC 85-558. released Octobar 1X 1985

3. The FCC '~ decision awarding the construction permit to RBC was appealed to the
United States Court of Appeals for the District of Columbia Circuit ("Court of Appeals") in
1985 (Case Nos. 85-1755 & 85-1756)

4. RBC’s original construction permit for Station WRBW(TV) was issued by the
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Commission on April 22. 1986

5. In 1986, prior to a decision by the Court of Appeals in Case Nos. 85-1755 & 85-
1756, the Court of Appeals remanded the cases at the request of the Commission.

6. Between November 1986 and Februars 1988 RBC''s construction permit was held
in abeyance pending the outcome of the Commission « review of its minority ownership policies.
See Metro Broadcasting, Inc . 2 FCC Red 1474 (1087 and 3 FCC Red 866 (1988).

7. The consolidated cases (Nos 85- 1755 & 83-1756) were returned to the Court of
Appeals in June 1988

8. RBC filed applications for extensions Hf time to construct on July 11. 1988: May
10. 1989: November 17 198Q: and July 2. 1000

9. In April 1989 the Court of Appeals atfirmed the Commission’s decision to grant
RBC’s application and to award the construction permit t¢ RBC  Winter Park Communications,
Inc. v FCC, 873 F 2d 347 (D C. Cir. 1989,

10 The Supreme Court affirmed the construction permit grant to RBC on June 27.
1990 and denied rehearing on August 30. 1990 Meiro Broadcasting, Inc. v. FCC. 497 1J.8.
547 (1990), petition for rehearing denied. 497 U.S 1050 (1960).

Il.  The grant of the construction permir 1o RBC hecame "final." i.e.. no longer
subject to administrative or judicial review. on August 3. 1990,

12. On or about November 2. {900, RB(C' hrought an action for injunctive relief
against Guy Gannett Publishing Company ("Gannett + the owner of the transmission tower RBC
planned to use. Joseph Rev. et al. v. Guy Gannet: Publishing Co. . er al. (No. 90-2554-C1V,

United States District Court. S.D. Floridaj
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13.  On January 25. 1991. RBC filed an application for extension of its construction
permit (File No. BMPCT-910125KE) in which it asked the Commission for a fifth extension of
its construction permit.

14. The Commission on February 5. 199! granted RBC’s application (File No.
BMPCT-910125KE) for an extension of its construction permit through August 5. 1991.

15, After the Commission granted RBC' an extension of its construction permit. Press
filed an "Informal Objection” to RBC’s fifth extension application on February 15. 1991

16.  The district court denied RBC s morion for a preliminary injunction in Rev v.
Gannett on June 6. 1991  Rev v. Guv Gannen Publishing Co.. 766 F.Supp. 1142 (S.D.Fla.
1991).

17 RBC filed an application for a sixth extension of its construction permit (File No.
BMPCT-910625KP) on June 25. 1991,

18, OnJuly 10 1991, Press filed an "Intormal Objection” to RBC’s sixth extension
application.

19 In approximately October 1991 the Commission’s Office of Managing Director
provided Margot Polivy ("Polivy"). RBC's counsel with i copy of its response to a letter from
George Daniels.

20.  On November 27, 1991. RBC filed a4 "Supplement" to its sixth extension
application.

21 On November 29. 1691, RBC filed an application for the consent to the pro forma
assignment of construction permit to Rainbow Broadcasting. Ltd

22. By letter dated March 22, 1993 the Video Services Division ("VSD") of the Mass
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Media Bureau wrote RBC to inquire as to the status o the project.

23. RBC responded to the VSD < inquiry hy letter dated April 12, 1993

24. RBC s application for a sixth extension of its construction permit (File No.
BMPCT-910625KP) was filed on June 25. 1991, and acted on by the Video Services Division
of the Mass Media Bureau on June 18 1993

25.  Inlate June 1993, Polivy telephoned Antoinette Cook ("Cook") and asked her to
contact the FCC in connection with the RBC apphcations.

26. On July 1. 1993, Polivy and RBC"'s president (Joseph Rey) met in Roy Stewart’s
office at Commission headquarters. 1919 M Street N W . Washington, D.C.. with Stewart:
Barbara Kreisman, Chief of the VSD: Clay Pendarvis. Chief of the Television Branch; Paul
Gordon ("Gordon"). a lawver in the Television Branch and Robert Ratcliffe. Assistant Chief
for Law of the Bureau.

27. Neither Press nor any of its principal« nor Harry Cole, Press’s counsel, attended
the July | meeting.

28.  The discussion at the July | 199% meecting addressed the merits of RBC’s
applications for extension of time to construct

29. RBC filed ns "Petition for Reconsideration and Reinstatement and Grant of
Application for Assignment of Construction permit” on July 2. 1993,

30. On May 23. 1994, the Commussion released a Memorandum Opinion and Order
in which it. inter alia. denied Press’s contingent application for review and granted RBC a
twelve month extension in which to construct its television station.  Rainbow Broadcasting Co.

9 FCC Rced 2839 (19945
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31, OnJuly 21 1995 the United States Court of Appeals for the District of Columbia
Circuit remanded the case 1o the Commission for further proceedings.  Press Broadcasting Co.,
Inc. v. FCC, 59 F.3d 1365 (D C. Cir 1995

Respecttully submitted.

S
fl%
“v:“ﬁruce Eisen David Silberman

Allan G. Moskowitz Stewart A Block

Kay. Scholer, Fierman. Hays Separate Trial Staft

& Handler, LLP Federal Communications Commission
901 Fifteenth St.. NW Washington. DC 20554
Washington DC 20005 (2020 X 1740

(202) 682-3500

77@7416{ /)/“m/l)if’f

Macéot Polivy
Renouf & Polivy :
1532 Sixteenth Street, NW 1901 L Street. NW

Washington DC 20036 Washington. DC 20036
(202) 265-1807 (2023 R33-4190

June 11, 1996



JOINT HEARING EXHIBIT NO. 2

Application of Rainbow Broadcasting Company for
Extension of Construction Permit of Station WRBW(TV),
File No. BMPCT-910125KE, January 25, 1991
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_ RAINBOW BROADCASTING COMPANY EXHIBIT 1
The application of Rainbow Broadcasting Company for

construction permit for Channel 65, Orlando, Florida was
granted by Commission Order, FCC 85-558, released October
18, 1985. By that Order the Comnission denied applications
for review of -a Review Board Decision, FCC 84R-85, released
December 3, 1984, grm:iné Rainbow's application. The Com-~
mission's decision was appealed to the United States Court
of Appeals for the District of Columbia Circuit (Case Wo.
85-1755). Afcter submission of briefs but before oral argu-
ment, the Commission requested that the Court return the

proceeding to the agency. Upon remand (by order of Novem-

~ ber 5, 1986), the Commission deternined that “this licensing

proceeding would be held in abeyance pending the outcome of
the FCC's proceeding in MM Docket No. 85-484." (Commission
Report to the Court, dated February 29, 1988).

Technically, Rainbow did not have a construction permit
from November 1986 until June 9, 1988, when the proceeding
was ordered returned to the Court of Appeals. The case was
decided By the Court on April 21, 1989 and the grant to
Rainbow again affirmed. However, on September 20, 1989,
Metro Broadcasting, Inc., one of the conpicinz applicants, -
filed a petition for writ of certiorari with the United
States Supreme Court. The Supreme Court granted certiorari
and the case was argued on March 28, 1990. By Decision

@



Rainbow Broadcasting Company
B Exhibit 1, page 2 '
issued June 29, 1990, the Supreme Court affirmed the grant.
By Order of August 30, 1990, the Supreme Court denied a re-
quest for rehearing. ‘
Upon denial of rehearing by the Supreme Court, Rainbow
engaged engineering services to undertaks construction of
the station. Actual construction has been dciaycd by a
dispute with the tower owner which is the subject of legal
action in the United States District Court for the Southerm
District of Florida (Case No. 90-2554 CIV MARCUS). A Motion
for Preliminary Injunction was heard on January 11, 14 and
16, 1991 and is scheduled to conclude on January 23, 1991,

~ with & decision anticipated shortly thereafter.

Rainbow anticipates that its exclusive right to the use
of the tower aperture will be recognized by the District Court.
Rainbow is ready, willing and able to proceed with construc-
tion upon a ruling from the District Caurt and anticipates
completiom of construction within 24 months of a favorable
Court m.

Purl;n: to Rule 73.3534, Rainbow seeks leave to file
this request less than 30 days prior to expiration of its
construction permit because the preliminary injunction
heai:i.ng regarding use of its antenna site was originally
scheduled for December 22, 1990, but was postponed until

)
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Rainbow Broadcasting Company
Exhibit 1, page 3
January 11, 1991. Rainbow had expected to be able to report
the result of that hearing to the Commission at the time it
filed its request for extension. In view of the fact that
it is now anticipated that the decision of the District
Court will not be forthcoming prior to January 31, 1991,
Rainbow is submitting this request less than 30 days prior
to the expiration of its permit.



JOINT HEARING EXHIBIT NO. 3

Application of Rainbow Broadcasting Company for
Extension of Construction Permit of Station WRBW(TV),
File No. BMPCT-910625KP, June 25, 1991
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~ RAINBOW BROADCASTING COMPANY EXHIBIT 1

The application of Rainbow Broadcasting Company for
construction permit for Chamnel 65, Orlando, Florida was
granted by Commission Order, FCC 85-558, released October
18, 1985. By that Order the Commission denied applications
for review of a Review Board Decision, FCC 84R-85, released
December 3, 1984, granting Rainbow's application. The Com-
mission’'s decision was appealed to the United States Court
of Appeals for theé District of Columbia Circuit (Case No.
85-1755). Afrer submission of briefs but before oral argu-
ment, the Commission requested that the Court return the
proceeding to the agency. Upon remand (by order of Novem-
ber 5, 1986), the Commission determined that 'this licensing
proceeding would be held in abeyance pending the outcome of
the FCC's proceeding in MM Docket No. 85-484." (Commission
Report to the Court, dated February 28, 1988).

Technically, Rainbow did not have a construction permit
from November 1986 until June 9, 1988, when the proceeding
was ordared returned to the Court of Appeals. The case was "
decided by the Court on April 21, 1989 and the grant to
Rainbow again affirmed. However, on September 20, 1989,
Metro Broadcasting, Inc., one of the competing applicants,
filed a petition for writ of certiorari with the United

States Supreme Court. The Supreme Court granted ccrticrgri

-z €
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and the case was argued on March 28, 1990. By Decision
issued June 29, 1990, the Supreme Court affirmed the grant.
By Order of August 30, 1990, the Supreme Court denied a re-
quest for rehearing.

Upon denial of rehearing by the Supreme Court, Rainbow
engaged engineering services to undert:akg construction of
the station. Actual construction has been dclayed‘by a
dispute with the tower owner which is the subject of legal
action in the United States District Court for the Southern
District of Florida (Case No. 90-2554 CIV MARCUS). A mocion.
for preliminzry injunction was deriied by the court on June
6, 1991.

Immediately upon denial of the preliminary injunction
request, Rainbow notified the tower owner of its intention
to commence construction (a copy of the letter to Guy Gan-
net Tower Co. is appended hereto) and requested that the
lease provisions regarding construction bids be effectuated.
In addition, Rainbow has initiated discussions with equip-
ment marufacturers regarding comstruction specifications
and intends to place its equipment order as soon as the
building construction schedule is finalized.

Rainbow will commence operation prior to December 31,

3

1992, as it previously informed the Commission.



c/0 Josepn Hey
151 Crandon Blvg-. $110
Xey Biscayne, Florida 33149

Mr. James E. Baker

Gannett Tower Company

c/o0 Guy Gannett Publishing Cc.
390 Congress Street

Portland, Maine 04104

June 18, 1991

RE: Rainbow Broadcasting Co./Bithlo Tower Co. -
Lease Agreement

Dear Mr. Baker:

On August 10, 1950 Rainbow sent Mr. Richard Edwards proposed
plans and designated the architect and contractors of its choice
as per the lease agreement for the purpose of commencing the
construction of the transmitter building addition.

Subsaquently, in a2 letter dated August 20, 1990, we were
( nformed by Mr. Ecwards that Gannett had already (in June of

&920), without cur kacwiedge, rroceedad to have plans prepared by

‘iorelli Engeneering c¢f Mslbourne who is also a general
contractor. On Sartember 13, 1920 Mr. Holland and I met with
Mr. Edwards at his cifice and it was agreed that Mr. Edwards
would supply Rainbow with a detailed bid based on Gannett's
rroposed plans so that Rzinbow could analyze and determine
whether it would selec:t Gannett's proposed contractor or choose
its own. We did not raceive the Gannett bid and on November 5,
1990 Mr. Hollané, on behalf of Rainbow, again requested the bid.

Since we cannot ke delayed any further, Rainbow, pursuant to
the lease, submits O. J. Jorgensen as the architect and proposes
to choose the builder from the following:

€3 Crown Ganeral Contractors
Rodge Farrahi construction
L & J Construction
Warren, Harding & Witt Construction

Please let us know no later than close of business Friday
June 28, 1991 if any of Rainbow's proposed designees are not
acceptable to Gannett.

Sincerely,

3 &

Joseph Rey, -
partner c 4# 1

cc: Richard Edwards )




JOINT HEARING EXHIBIT NO. 4

Letter from Douglas A. Sandifer (for the Managing Director)
to George G. Daniels, October 8, 1991



BERRREE bbb hEE

FEDERAL COMMUNICATIONS COMMISSION
Washington, D C 20554

OFFICE OF October 8. 199"
MANAGING DIRECTOR

George G. Daniels File No. BMPCT-910125KE

P. 0. Box 590007
Orlando, Florida 32859-0007

Dear Mr. Daniels:

Thank you for your letter of September 10, 1991, regarding the application
of RAINBOW BROADCASTING COMPANY for an extension of Construction Permit for
a UHF television station, Channel 65 in Orlando, Florida. The appliddtion
for extension was granted on February 5, 1991, however, that grant of
extension is subject to a petition for reconsideration.

Your letter to the Managing Director was forwarded to the Office staff for
reply in keeping with the Commission's ex parte rules, which deal with
communications relative to the outcome of all "restricted" proceedings under
consideration by the Commission. The Managing Director asked me to respond

on his behalf.

The ex parte rules require service on all parties of filings addressing
the merits or outcome of restricted proceedings. Because there was a
Petition for Reconsideration filed in February 1991, (supplemented June
1991) and an Objection filed in July 1991, of the grant of the application
of Rainbow for extension of construction permit in this matter, the
proceeding is considered "restricted" until such time as a final Commission
decision is made and no longer subject to reconsideration or review by
the Commission or the courts. See 47 CFR Section 1.1208. The
Commission granted Rainbow a construction permit but the station has not
been constructed. A decision in this matter is not expected for several

months.

In accordance with FCC Rules as found in 47 CFR Section 1.1212(e), 1 am, by
copies of this letter, providing notice and disclosure of your communication
to all parties to this proceeding. Additionally, this letter and your
communication will be placed in a public file associated with (but not made
a part of) the record in the proceeding. See U7 CFR Section 1.1212(d}.

Please be assured that the Commission will closely examine all materials in
the record in order to determine which course of action will best serve the

public interest, convenience and necessity

.



